>2   CHAP, 4.   CHARACTERIZATION OF THE QUESTION

Mattac was decided). A requirement of the former kind should,
according to Westlake, be characterized as a condition of
:apacity, while a requirement of the latter kind should be
:haracterized as part of the formalities of marriage. Westlakc's
view has the merit that it requires an English court to examine
the concrete provisions of the foreign law which may on some
characterization of the matter of parental consent be applicable,
but it would appear that according to Westlake the examination
of the foreign law consists in looking merely at those provisions
of the foreign law specifically relating to parental consent, and
that the characterization of those provisions consists in assigning
them to the categories of capacity and formalities respectively
already defined a priori in accordance with the concepts of
English law,

Cheshire (I) regards a requirement of parental consent to a
marriage as a matter of primary characterization, and there-
for to be charcterized in accordance with the concepts of
English law, without regard to its characterization in French
law. On this basis he approves of the result of St'monin v.
Mallac, but considers that Ogden v, Ogden is unjustifiable, in
effect adopting Westlake's distinction. Robertson (m) regards
the matter as one of secondary characterization, to be decid-
ed in accordance with French law, and on this basis conjec-
tures that by that law article 148 would be characterized as
capacity and article 151 as formalities, thus reaching the same
result as Westlake and Cheshire.

Beckett (n), on the contrary, expresses his personal view that
effect should be given outside France to both article 148 and
article 151 (as well as article 144, which dearly relates to
capacity to marry, and article 170, which does not) in the
case of marriages beween French persons wherever celebrated,
because all these provisions are personal law and family law
in the FrencE Civil Code, and that even provisions relating
to formalities which are intended to safeguard family interests
by the personal law should be respected elsewhere, Admittedly,
however, English courts have never gone further than to recog-
nize that the personal law applies to "capacity'* or other mat-
ters of intrinsic validity, and as regards parental consent they
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